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STATE OF TEXAS, § IN THE DISTRICT COURT
Plaintiff, §
§
V. § TRAVIS COUNTY, TEXAS
§
COVENANT CLEARINGHOUSE, § 345TH, DISTRICT COURT
LLC, §
Defendant. § JUDICIAL DISTRICT

PLAINTIFF’S ORIGINAL PETITION
TO THE HONORABLE JUDGE OF SAID COURT:
The State of Texas, by and through the Attorney General of Texas, files this

Original Petition under section 5.207 of the Texas Property Code.

I. INTRODUCTION

1. In 2007, the Texas Legislature passed a law prohibiting the imposition
of a certain type of restrictive covenant on real property, known as private transfer
fees, unless such fees were payable to a homeowners’ association, a nonprofit, or a
governmental entity. TEX. PROP. CODE § 5.017, repealed by Acts 2011, 82nd Leg., ch.
211 (H.B. 8), § 2, eff. June 17, 2011.

2. In 2011, the Texas Legislature repealed this provision and replaced it
with language making most private transfer fees unenforceable after June 17, 2011,
the effective date of the statute and imposing strict notice requirements for
maintaining a private transfer fee in existence before June 17, 2011. The Attorney
General 1s empowered to enforce these provisions through a suit for declaratory or
injunctive relief and civil penalties. TEX. PROP. CODE § 5.207.
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3. In violation of Texas law, Covenant Clearinghouse, LL.C (“Covenant” or
“Defendant”) has interfered with sales of private property by demanding the payment
of unenforceable private transfer fees. Covenant is not a homeowners’ association or
nonprofit and purports to have no obligation to spend the money collected for the
betterment of any particular property or subdivision. Covenant has been the subject
of multiple lawsuits from residential homeowners and developers, opposing
Covenant’s attempts to disrupt property sales and force the payment of fees with no
discernable benefit for a community or subdivision.

4, The Attorney General of Texas now brings this suit under Texas

Property Code section 5.207 and seeks monetary damages and equitable relief.

II. PARTIES
5. Plaintiff is the State of Texas, by and through the Attorney General of
Texas.
6. Defendant Covenant Clearinghouse, LLC is a Nevada limited liability
company doing business in Austin, Travis County, Texas. Defendant can be served
through its registered agent at 701 Brazos Street, Suite 650, Austin, TX 78701.

III. JURISDICTION AND VENUE

7. This Court has subject-matter jurisdiction over this action pursuant to
TEX. PROP. CODE § 5.207, which provides statutory remedies to redress Defendant’s
conduct.

8. Venue 1s proper in Travis County because the Defendant’s principal

office in this State is located here. TEX. C1v. PRAC. & REM. CODE § 15.002(a)(3).
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IV. STATEMENT OF RELIEF SOUGHT

9. Plaintiff seeks monetary relief in an amount greater than $250,000.00
but less than $1,000,000.00. Tex. R. Civ. P. 47(c)(3). Plaintiff also seeks declaratory
and injunctive relief.

V. DISCOVERY CONTROL PLAN

10.  Plaintiff intends to conduct discovery under Level 3 of Texas Rule of
Civil Procedure 190.

VI. FACTUAL BACKGROUND

A. Legislative enactments — certain private transfer fees prohibited

11. In 2007, the Texas Legislature passed a law prohibiting the imposition
of a certain type of restrictive covenant on real property, known as a private transfer
fee, unless such fees were payable to a homeowners association, a nonprofit, or a
governmental entity. TEX. PROP. CODE § 5.017, repealed by Acts 2011, 82nd Leg., ch.
211 (H.B. 8), § 2, eff. June 17, 2011. Under this statute, a “deed restriction or other
covenant running with the land that violates this section or a lien purporting to
encumber the land to secure a right under a deed restriction or other covenant
running with the land that violates this section is void and unenforceable.” Id. TEX.
Prop. CODE § 5.017(b) (2008).

12. In 2011, the Legislature passed House Bill 8, which repealed § 5.017 and
enacted a new statutory scheme governing private transfer fees. See Act of May 21,
2011, 82nd Leg., R.S., ch. 211, § 1, 2011 TEX. GEN. LAWS 780, 780—84 (codified at TEX.

Prop. CODE §§ 5.201-5.207).
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13.  The entirety of House Bill 8 was codified as Subchapter G of Chapter 5
of the Texas Property Code, which includes Sections 5.201 through 5.207. See TEX.
ProP. CODE §§ 5.201-.207. Section 5.202 contains the general prohibition on the
creation of private transfer fee obligations and states as follows: “Except as provided
by this subchapter, a private transfer fee obligation created on or after the effective
date of this subchapter is not binding or enforceable against a subsequent owner or
subsequent purchaser of an interest in real property and is void.” TEX. PROP. CODE
§ 5.202(a)

14.  Section 5.203 establishes strict notice requirements for any existing
private transfer fee obligation and provides that if a “person required to file a notice
under this section fails to comply . . . payment of the private transfer fee may not be
a requirement for the conveyance of an interest in the property to a purchaser; the
property is not subject to further obligation under the private transfer fee obligation;
and the private transfer fee obligation is void.” TEX. PROP. CODE § 5.203(f)(1)-(3).

15. The notice requirements of Section 5.203 state, in pertinent part to the
facts here, that: (a) a person who receives a private transfer fee under a private
transfer fee obligation created before [June 17, 2011] must, on or before January 31,
2012, file for record a “Notice of Private Transfer Fee Obligation” as provided by this
section in the real property records of each county in which the property is located.
... (¢) A notice under Subsection (a) must: (1) be printed in at least 14-point boldface
type; (2) state the amount of the private transfer fee and the method of determination,

if applicable; (3) state the date or any circumstance under which the private transfer
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fee obligation expires, if any; (4) state the purpose for which the money from the
private transfer fee obligation will be used; (5) notwithstanding Subsection (b), state
the name of each payee and each payee’s contact information; (6) state the name and
address of the payee of record to whom the payment of the fee must be sent; (7) include
the acknowledged signature of each payee or authorized representative of each payee;
and (8) state the legal description of the property subject to the private transfer fee
obligation. TEX. PROP. CODE § 5.203(a), (c).

16.  Section 5.203 requires a person who files a private transfer fee notice to
“refile the notice . . . not earlier than the 30th day before the third anniversary of the
original filing date . . . and within a similar 30-day period every third year
thereafter[.]” Id. § 5.203(d)(1).

17. Additionally, Section 5.203 mandates that a person filing a private
transfer fee notice “shall . . . amend the notice to reflect any change in the name or
address of any payee included in the notice not later than the 30th day after the date
the change occurs.” Id. § 5.203(d)(2).

18. The statute requires strict adherence to these notice provisions in order
to maintain an existing private transfer fee obligation. Section 5.203(f) states: “If a
person required to file a notice . . . fails to comply with this section [then] payment of
the private transfer fee may not be a requirement for the conveyance of an interest
in the property to a purchaser[,] the property is not subject to further obligation under
the private transfer fee obligation[,] and the private transfer fee obligation is void.”

Id. § 5.203(f). See also Exhibit 1 (Attorney General Opinion KP-0195) (opining that
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the statutory notice requirements must be strictly complied with to keep private
transfer fee obligations valid in Texas).

19.  Under Section 5.207, the Attorney General “may institute an action for
injunctive or declaratory relief to restrain a violation of [subchapter G].” TEX. PROP.
CODE § 5.207(a). Additionally, “the attorney general may institute an action for civil
penalties against a payee for a violation of [subchapter G].” Id. § 5.207(b).

B. Restrictive Covenant — Private Transfer Fee Obligation

20.  On October 13, 2009, Stephen L. Goodman, purporting to act as the
“Administrator” of Bronson Holding, LLC, a Texas limited liability company, on
behalf of Prosper-Legacy Lakes, Ltd., a Texas limited partnership, filed a
“Declaration of Covenant” in Collin County, Texas. See certified copy attached as
Exhibit 2. The Declaration purports to impose a private transfer fee of 1% of the sales
price on any conveyance of the real property described in Exhibit A to the Declaration,
which 1s described as 269.506 acres out of the Collin County School Land Survey,
Abstract No. 147 in the Town of Prosper, Collin County, Texas. The Declaration of
Covenant states that the fee is payable to National Covenant Clearinghouse, Attn:
Rjon Robins, Esq., at an address in Fort Lauderdale, Florida, as trustee for the
following named “beneficiaries”:

a. Prosper-Legacy Lakes, Ltd., a Texas limited partnership, with an
address of 5700 West Plano Parkway, Ste. 3000, Plano, TX 75093 (50%);
b. FCP Holdings II, LLC, a Nevada limited liability company, with an

address of P.O. Box 6193, Round Rock, TX 78683 (33%);
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c. OLT Properties, Ltd., a Texas limited partnership, by PDC Properties,
Inc., a Texas corporation, its sole general partner, with an address of
5225 Village Creek Dr., Ste. 300, Plano, TX 75093 (10%);

d. DTF Holdings Company, LLC, a Texas limited liability company, with
an address of 600 Congress Ave., Suite 1300, Austin, TX 78701 (5%); and

e. Jeffrey Tablak, with an address of 1990 Adele Place, San Jose, CA 95125
(2%).

21.  The October 2009 Declaration of Covenant was in clear violation of
existing law when it was made and is void. See TEX. PROP. CODE ANN. § 5.017 (2008);
The Heirs of William R. Hunt, Deceased v. The Heirs of William Robinson, Deceased,
1 Tex. 748, 760-761 (Tex. 1847).

22. On January 12, 2012, a document titled “Notice” was filed in Collin
County, Texas, purporting to be signed by Martin Levine, as an “Authorized
Representative” of Covenant Clearinghouse, LLC, which states that it is an attempt
to comply with Texas Property Code Section 5.203. See Exhibit 3 (certified copy).
Among other defects, the Notice as filed does not “state the name of each payee and
each payee’s contact information,” does not “state the name and address of the payee
of record to whom the payment of the fee must be sent,” does not “include the
acknowledged signature of each payee or authorized representative of each payee,”
and does not “state the legal description of the property subject to the private transfer

fee obligation.” TEX. PROP. CODE § 5.203(c)(5)-(8).
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23. Instead of clear statements meeting these requirements, the January
2012 Notice attaches a 10-page exhibit listing 44 separate “instruments” with various
document numbers that a property owner would then presumably be expected to
research and read in order to determine what property is covered and contact
information for all payees.

24.  Even with respect to contact information for the one payee of record,
listed as Covenant Clearinghouse, LLC, the notice lists a P.O. Box in New York, but
then states that “alternate contact information is contained within each instrument”
listed in the exhibit, and also, that “additional payment instructions and contact

information” is provided at the website https://covenantclearinghouse.com, which the

notice states is “incorporated by reference.” Information required by statute to be in
the notice should be in the notice, not simply referenced in a 10-page exhibit with a
list of documents that are allegedly located in some other record.

25.  Failure to comply with any of its provisions automatically voids the
Private Transfer Fee obligation. TEX. PROP. CODE §5.203(f)(1)-(3); see also Covenant
Clearinghouse, LLC. v. Kush & Krishna, LLC, 607 S.W.3d 855, 857 (Tex. App.—
Houston [14th Dist.] 2020 (pet. denied). All requirements must be met each time a
notice is required. TEX. PROP. CODE §5.203(f)(1)-(3); see also Kush, 607 S.W.3d at 857.

26.  Covenant further filed a “Notice of Transfer Fee Obligation” on January
23,2012 in Collin County, TX, Texas Document No. 20120123000078640. See Exhibit
4 (certified copy). This document suffers from the same or substantially similar

defects as the January 12, 20212 “Notice” insofar as it does not list all of the names
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and contact information of each payee and does not include a description of the
property that is subject to the private transfer fee. TEX. PROP. CODE § 5.203(c)(5)-(8).
This document makes no reference to, nor does it provide notice of, the original

“Notice” filed on January 12, 2023.

26.  The following similar documents were filed in the Collin County Real

Property Records:

a) a “Notice of Private Transfer Fee Obligation” filed on January 22,
2015, Document No. 20150122000073240 (Exhibit 5, certified
copy);

b) a “Notice of Private Transfer Fee Obligation” filed on January 12,
2018, Document No. 20180112000051300, (Exhibit 6, certified
copy); and

c) a “Notice of Private Transfer Fee Obligation” filed on January 13,

2021, Document No. 20210113000083370 (Exhibit 7, certified

copy).

Like the preceding “Notice of Transfer Fee Obligation,” each of these Notices 1s void
because none comply with Texas Property Code Section 5.203.

27.  Texas Property Code Section 5.203 also mandates that a party required
to file Notice under Subchapter G must “amend the notice to reflect any change in
the name or address of any payee included in the notice not later than the 30th day

after the date the change occurs.” TEX. PROP. CODE § 5.203(d)(2).
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28. The 2009 Declaration lists Prospect-Legacy Lakes, Ltd., Graydon
Group, LLLC, and DFT Holdings Company, LL.C as payees.

29.  Prosper-Legacy Lakes, Ltd. filed a Certificate of Termination of a
Domestic Entity with the Secretary of State of Texas on June 13, 2016. No notice of
change or name or address was filed.

30. Graydon Group is not listed as a payee in the 2009 Declaration but is
listed as a payee in the 2012 Notice. That same 2012 Notice did not include the
required address. No notice of change or name or address was filed.

31. DTF Holdings is listed as a payee on the 2009 Declaration, but
documents filed with the Secretary of State indicate that it has merged with another
entity. No notice of change or name or address was filed.

32. Defendant has failed to comply with the notice requirements of
Subchapter G. TEX. PROP. CODE § 5.203. Any interest that Defendant had in a

private transfer fee based on the October 2009 Declaration is null and void.

C. Covenant’s other Private Transfer Fees

33.  Oninformation and belief, the State asserts that Covenant has tried and
failed to collect invalid private transfer fees across the state.

34. In August of 2020, the Fourteenth Court of Appeals affirmed a district
court’s declaratory judgment stating that Covenant could not collect a private
transfer fee because it did not strictly comply with the notice requirements of

Subchapter G. Kush, 607 S.W.3d at 857.
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35.  Another reported case involves a homeowner in Denton County, whose
suit was described in her local paper, the Denton Record-Chronicle. See Exhibit 8.
(““Predatory’ hidden covenants on more than 100 Denton homes were thrown out by
a judge. Hundreds more remain unchallenged.” Pub. Oct. 15, 2021). According to the
article, Ms. Foster realized that her home was subject to a private transfer fee after
purchase, and she won a judgment in her local court invalidating the fee for her and
her neighbors. After Covenant appealed the judgment, Ms. Foster appears to have
proceeded without counsel and did not file a brief. The Court of Appeals reversed the
verdict, finding that Ms. Foster had proceeded under the wrong statute and should
have pled the claim differently. Covenant Clearinghouse, LLC v. Foster, No. 02-21-
00334-CV, 2022 WL 1259051 at *1 (Tex. App.—Fort Worth April 28, 2022, no pet.)
(mem. op.) (reversing and remanding the district court’s decision on other grounds).

36. A search of Texas state court records reveals that Covenant has been
sued in multiple counties in this State alleging attempts to enforce invalid private
transfer fees, including Denton County and Harris County, as noted above, as well as
Bexar County, Collin County, Ellis County, Hood County, Kerr County, Montgomery
County, Tarrant County, Travis County, Webb County, Wilson County, and
Williamson County.

37. Based on these publicly available documents, the State asserts that
Defendant has a pattern and practice of attempting to collect private transfer fees
that are barred by Subchapter G, and the State will prove at trial that it is entitled

to the statutory damages authorized by Texas Property Code Section 5.207(c).
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VII. CAUSES OF ACTION

A. Declaratory Judgment

38.

above.

39.

Plaintiff re-alleges and incorporates all facts and allegations set forth

Pursuant to Texas Property Code Section 5.207(a), Plaintiff requests

that the Court declare invalid, unenforceable, and void:

1.

1.

111.

1v.

The “Declaration of Covenant” Document No.
20091013001264880 filed on October 13, 2009, in the real
property records of Collin County, Texas (See Exhibit 2)

The “Notice” Document No. 20120112000040210 filed on January
12, 2012, in the real property records of Collin County, Texas (See
Exhibit 3);

The “Notice of Transfer Fee Obligation” Document No.
20120123000078640 filed on dJanuary 23, 2012, in the real
property records of Collin County, Texas (See Exhibit 4);

The “Notice of Private Transfer Fee Obligation” Document No.
20150122000073240 filed on dJanuary 22, 2015, in the real
property records of Collin County, Texas (See Exhibit 5);

The “Notice of Private Transfer Fee Obligation” Document No.
20180112000051300 filed on dJanuary 12, 2018, in the real

property records of Collin County, Texas (See Exhibit 6);

State of Texas v. Covenant Clearinghouse
Plaintiff’s Original Petition Page 12 of 15



V1. The “Notice of Private Transfer Fee Obligation” Document No.
20210113000083370 filed on dJanuary 13, 2021, in the real
property records of Collin County, Texas (See Exhibit 7);

Vil. The “Notice of Assessment” Document No. 20210823001701030
filed on August 23, 2021, in the real property records of Collin

County, Texas (See Exhibit 9, certified copy).

B. Injunctive Relief

40.  Plaintiff re-alleges and incorporates all facts and allegations set forth
above.

41.  Under Texas Property Code Section 5.207(a), the Attorney General may
file a suit requesting injunctive relief to restrain a violation of Subchapter G.

42. The State of Texas therefore requests temporary and permanent
injunctive relief to prevent Covenant from attempting to enforce or collect private
transfer fees under the October 2009 Declaration; and prevent Covenant from
assigning or conveying its rights or interests in the 2009 Declaration to a third party.

C. Civil Penalties

43.  Plaintiff re-alleges and incorporates all facts and allegations set forth
above.

44. The Attorney General is authorized to seek civil penalties in response to

a violation of Subchapter G. TEX. PROP. CODE § 5.207(b)-(c).
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45. The Attorney General therefore requests that this Court assess a civil
penalty against Defendant equal to two times the amount that Defendant has
collected under the October 2009 Declaration. Id. § 5.207(b).

46. The Attorney General also requests that this Court levy a civil penalty
of $250,000.00 against Defendant for engaging in a pattern and practice of violating

Subchapter G. Id. § 5.207(c).

D. Attorneys’ Fees
47.  The Attorney General respectfully request reasonable attorneys’ fees as

the Court deems necessary.

VIII. CONCLUSION AND PRAER

48. Defendant has violated Subchapter G by failing to properly abide by the
notice requirements laid out in Texas Property Code Section 5.203. Moreover, it has
shown a pattern and practice of violating Subchapter G by attempting to enforce
other invalid transfer fees. For the foregoing reasons, the State of Texas, acting
through the Attorney General of Texas, respectfully requests that the Court:

a) enter judgment declaring that the interest sought in the 2009
Declaration 1s void and unenforceable;

b) enter a temporary injunction and permanent injunction prohibiting
Defendant from collecting a private transfer fee or in connection with
the 2009 Declaration;

c) assess a civil penalty against Defendant in the amount of
$250,000.00 plus two times the amount that Defendant sought to
collect based on the 2009 Declaration; and

d) award reasonable attorneys’ fees and court costs through trial and
appeals.
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Respectfully submitted,

KEN PAXTON
Attorney General of Texas

BRENT WEBSTER
First Assistant Attorney General

GRANT DORFMAN
Deputy First Assistant Attorney General

SHAWN COWLES
Deputy Attorney General for Civil Litigation

CHRISTOPHER D. HILTON
Chief, General Litigation Division

/s/ Zachary L. Rhines
ZACHARY L. RHINES
Assistant Attorney General
State Bar No. 24116957
Tel: (5612) 463-9911
Email: Zachary.Rhines@oag.texas.gov

General Litigation Division
P.O. Box 12548/Mail Stop 019-1
Austin, Texas 78711-2548
Telecopier: (5612) 302-0667

Counsel for Plaintiff, The State of Texas
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EXHIBIT 1



KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 23,2018

The Honorable James White Opinion No. KP-0195

Chair, House Corrections Committee-

Texas House of Representatives Re: Consequences of failing to comply with
Post Office Box 2910 the requirements for continuation of existing
Austin, Texas 78768-2910 “private transfer fee obligations under section

5.203 of the Property Code (RQ-0205-KP)
Dear Representative White:

You ask multiple questions regarding compliance with the requirements for continuation
of existing private transfer fee obligations pursuant to the Texas Property Code.! While private
transfer fee obligations occur in different forms, one example is a subdivision deed restriction that
a developer places-on all property in the subdivision, requiring each subsequent buyer of the
property to pay a transfer fee to the developer.?

In 2011, the Legislature enacted laws regulating, and in large part prohibiting, the use of
private transfer fees associated with real property transactions. Act of May 21, 2011, 82d Leg.,
R.S.; ch. 211, § 1, 2011 Tex. Gen. Laws 780, 780-84. It defined “private transfer fee” as “an
amount of money, regardless of the method of determining the amount, that is payable on the
transfer of an interest in real property or payable for a right to make or accept a transfer.” TEX.
Prop. CODE § 5.201(4). It also defined “prlvate transfer fee obllgatlon” as:

an obligation to pay a prwate transfer fee created under:
(A) a declaration or other covenant recorded in the real propény
records in the county in which the property subject to the private
transfer fee obligation is located;

(B) a contractual agreement or promise; or

(C) an unrecorded contractual agreement or promise.

'Letter from Honorable James White, Chair, House Corrs. Comm., to Honorable Ken Paxton, Tex. Att’y
Gen. at 1 (Jan. 8, 2018), https://www.texasattorneygeneral.gov/opinion/requests-for-opinion-rgs (“Request Letter’).

2See Senate Research Ctr., Bill Analysis, Tex. H.B. 8, 82d Leg., R.S. (2011), available at
http://www.capitol.state.tx. us/tlodocs/82R/ana]ySIS/pdf/HBOOOOSE pdfifnavpanes=0 (explammo the real estate
practxce of private transfer fees).
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Id. § 5.201(5). The Legislature generally made a private transfer fee obligation created on or after
the effective date of these provisions void and unenforceable against a subsequent owner or
subsequent purchaser of an interest in real property.® Id. § 5.202(a). In addition, for preexisting
private transfer fee obligations, the Legislature enacted detailed notice provisions for the
continuation of those private transfer fee obligations:

(a) A person who receives a private transfer fee under a private
transfer fee obligation created before [June 17, 2011] must, on or
before January 31, 2012, file for record a “Notice
of Private Transfer Fee Obligation” as provided by this section in
the real property records of each county in which the property is
located. '

- (¢) A notice under Subsection (a) must:
(1) be printed in at least 14-point boldface type;

(2) state the amount of the private transfer fee and the method of
determination, if applicable;

(3) state the date or any circumstance under which the private
transfer fee obligation expires, if any; :

(4) state the purpose for which the money from the prlvate
transfer fee obligation will be used;

(5) notwithstanding Subsection (b), state the name of each payee
and each payee’s contact information;

(6) state the name and address of the payee of record to whom
the payment of the fee must be sent;

(7) include the acknowledged signature of each payee or
authorized representative of each payee; and

(8) state the legal description of the property subject to the
- private transfer fee obligation.

Id. § 5.203(a), (c). The Legislature also required refiling of the notice at regular intervals and
amended notices in certain circumstances. Id. § 5.203(d).

_ .
3Chapter 5, subchapter G of the Property Code, regulating private transfer fees, became effective on June 17,
2011. ActofMay 21,2011, 82d Leg., R.S., ch. 211, 2011 Tex. Gen. Laws 780, 784.
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Relevant to these provisions, you first ask whether a private transfer fee obligation is void
if the person who receives the private transfer fee does not comply with the notice requirements of
section 5.203 of the Property Code and whether the private transfer fee obligation would be
enforceable against a subsequent conveyance of the property. Request Letter at 1. Our primary
objective in construing statutes is to give effect to the Legislature’s intent. Molinet v. Kimbrell,
356 S.W.3d 407, 411 (Tex. 2011). “The plain meaning of the text is the best expression
of legislative intent unless a different meaning is apparent from the context . . . .” Id Through
section 5.203, the Legislature established detailed and extensive notice requirements with which a
payee must comply to continue the existence of a private transfer fee obligation. TEX. PROP. CODE
§ 5.203(c). The Legislature could not have been more clear about the effect of failing to comply
with those notice requirements: “If a person required to file notice under this section fails to comply
with this section[,] . . . the private transfer fee obligation is void,” and “the property is not subject
to further obligation under the private transfer fee obligation.” Id. § 5.203(1)(2)-(3).

You also ask whether “failure to meet just one requirement” of section 5.203 is sufficient
to void the private transfer fee obligation. Request Letter at 1. Section 5.203 details numerous
specific requirements for the notice to continue the private transfer fee obligation, including font
size, the significant information that must be included in the notice, and when and where the notice
must be filed. TEX. PROP. CODE § 5.203(a), (c), (d). The notice requirements are clear, and
“[w]here text is clear, text is determinative.” Entergy Gulf States v. Summers, 282 S.W.3d 433,
437 (Tex. 2009). In other notice contexts, the Legislature has allowed for substantial, rather than
strict, compliance with notice provisions. See BankDirect Capital Fin., LLC v. Plasma Fab, LLC,
519 S.W.3d 76, 81 (Tex. 2017) (noting that lawmakers have codified substantial compliance
throughout numerous categories of legislation). “When the Legislature desires a not-so-bright line
forgiving noncompliance, it knows what to say and how to say it.” Id.-The Legislature did not do
so here, and a court would therefore likely conclude that a payee must strictly comply with the
requirements of section 5.203. See id. Failure to meet even one requirement of section 5.203
would likely void the private transfer fee obligation.*

- You next ask whether a change in the use of the land affects the validity or enforceability
of the private transfer fee obligation. Request Letter at 1. Nothing in the statutory provisions
related to private transfer fees addresses a change in the use of the land and its effect on the
underlying obligation. It is possible that the contractual obligations related to the private transfer
fee could address this issue and limit the applicability- of the obligation if the use of the land
changes. See Tex. Att’y Gen. Op. No. GA-1081 (2014) at 3 n.3 (stating that attorney general
opinions do not construe contracts). However, subchapter G, chapter 5 of the Property Code does
not impact the enforceability of a private transfer fee obligation simply because the use of the land
changed. '

In your final question, you. ask how a seller must disclose an existing private transfer fee
obligation to a potential purchaser of real property and when that disclosure must be made.
Request Letter at 1. Section 5.205 of the Property Code provides that a “seller of real property

~ 4The Legislature authorized the attorney general to “institute an action for injunctive or declaratory relief to
restrain a violation” of the laws regulating private transfer fee obligations. TEX. PROP. CODE § 5.207(a). Furthermore,
the attorney general may institute an action for civil penalties against a payee for a violation. /d. § 5.207(b).
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that may be subject to a private transfer fee obligation shall provide written notice to a potential
purchaser stating that the obligation may be governed by this subchapter.” TEX. PROP. CODE
§ 5.205. Unlike the notice requirements placed on the payee in section 5.203, the Legislature did
not provide detailed requirements for the seller of property encumbered with a private transfer fee
obligation in providing notice to a potential purchaser. Cf. id. § 5.203. It did not specify a form
for this disclosure or explain where or when the disclosure must be made, and the seller will
therefore not be held to the strict requirements found in section 5.203. In other instances when a
statute requires a seller to give notice to a potential buyer about the condition of the property or an
encumbrance on the property, the statute provides specific details about how to give such
notice. See, e.g., id. §§ 5.008 (establishing substance and timing requirements for seller’s
disclosure of property condition to purchaser), 5.011 (“Seller’s Disclosure Regarding Potential
Annexation”), 5.012 (“Notice of Obligations Related to Membership in Property Owner’s .
Association”). The Legislature has not established similar specific requirements here about how -
a seller must give notice to a potential purchaser under section 5.205. In construing statutes, courts
take statutes as they find them and will not amend a statute by adding words that are not contained
in the language of the statute. Lippincott v. Whisenhunt, 462 S.W.3d 507, 508 (Tex. 2015). Thus,
while a seller must provide notice under section 5.205 in writing, no additional statutory
requirements exist concerning the form such notice must take. You also ask when the seller must
make the disclosure to a potential purchaser. By requiring the seller give notice to a “potential
purchaser,” the language suggests that the seller must give notice before the purchase transaction.
See TEX. PROP. CODE § 5.205. However, beyond this timing requirement, the Legislature did not
specify when the notice must be made.

You also ask whether the private transfer fee obligation is void if this disclosure is not
properly made. Request Letter at 1. The Legislature provided that the obligation is void if the
payee does not provide the notice required by section 5.203. TexX. PROP. CODE § 5.203(f)(3). It
did not do the same for notice required by the seller to a potential purchaser. See id. § 5.205. After
the first sale of the property, the payee of the private transfer fee obligation, who must give notice
under section 5.203, generally will not be the seller required to give notice under section 5.205.
While a purchaser may attempt to void a sale if the seller does not provide the notice required
under section 5.205, a seller’s failure to provide notice will not void the payee’s interest in the
underlying private transfer fee obligation.
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SUMMARY

If the payee of a private transfer fee obligation fails to
comply with the notice requirements under section 5.203 of the
Property Code, the private transfer fee obligation is void, and the
property is not subject to further obligation under the private transfer
fee obligation. The Legislature did not authorize substantial
compliance with the notice requirements of section 5.203. A court
would therefore likely conclude that a payee must strictly comply
with those requirements, and failure to meet even one payee
requirement would void the private transfer fee obligation.

Chapter 5, subchapter G of the Property Code does not
address the validity or enforceability of a private transfer fee
obligation when a change in the use of the underlying land occurs.

Section 5.205 of the Property Code requires that a “seller of
real property that may be subject to a private transfer fee obligation
shall provide written notice to a potential purchaser stating that the
obligation may be governed by this subchapter.” The Legislature
did not provide specific requirements regarding this notice, and a
court is unlikely to read requirements into the statute that the
Legislature did not enact. A seller’s failure to provide notice under
section 5.205 will not void the private transfer fee obligation.

Very truly yours,

AN

KEN PAXTON
Attorney General of Texas

JEFFREY C. MATEER
First Assistant Attorney General

BRANTLEY STARR
Deputy First Assistant Attorney General

VIRGINIA K. HOELSCHER -
Chair, Opinion Committee
Assistant Attorney General, Opin_ion Committee
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2/17/23, 9:44 AM 'Predatory' hidden covenants on more than 100 Denton homes were thrown out by a judge. Hundreds more remain unchallenged. ...

The controversial practice of collecting private transfer fees — also known as reconveyance
or capital recovery fees — involves the original developer or builder writing a fee into
neighborhood restrictions that would entitle them to 1% of the sales price every time a
home is sold, usually for a period of 99 years. The fees are a guaranteed revenue stream for
developers and other investors named as beneficiaries in the contracts, and proponents
say they mean lower initial sales prices for buyers.

Texas-founded Freehold Capital Partners, the largest originator of these fees, often provides
licensed documents and advice on creating private transfer fee covenants to developers
and, in exchange, is named as a beneficiary in the covenants. The fees were marketed as a
boon for developers after the 2008 housing crisis, allowing them guaranteed gains.

“Working with Freehold Capital Partners represents the best a joint venture has to offer by
combining your property with Freehold's expertise in reconveyance fees, creating flexibility
for sellers and buyers, all while generating either a long-term income stream or the
possibility of significant capital today. It is a true win-win scenario,” a Freehold brochure
reads.
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Any provision herein which restricts the Sale, Rental or use of the described REAL PROPERTY
because of color or race is invalid and unenforceable under federal law.
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THE STATE OF TEXAS }
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Denton County, Texas
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North Texas developer Randy Smith said several of his developments in Denton currently
have or have had similar covenants, initiated about a decade ago. Freehold proposed
pooling the capital generated from private transfer fees and selling securities to investors,
generating money to give Smith a percentage of the development's total value upfront.

“They [Freehold] were anticipating either 1% or 10% of the ultimate developed value upfront,
so say if you're producing a 100-lot subdivision and they were going to be $300,000
houses, that would be $30 million, so they would pay — | think it was 10% — $3 million,”
Smith said. “All they wanted was the right to claim 1% on every sale thereafter. So from the
developer’s standpoint, he's getting upfront cash plus half of the reconveyance fees for 99
years.”

But critics say that while private transfer fee covenants paid to homeowners associations or
condo associations benefit homeowners and the community, the practice popularized by
Freehold does not. Often done without the buyer’s knowledge or consent, these fees do not
offer any benefit outside of making the developers and other beneficiaries money. There is
no guarantee of a lower sales price, and they create equity losses for homeowners as well
as problems for lenders, according to the American Land Title Association.

“These fees are predatory,” ALTA general counsel Steve Gottheim said. “It's a developer
putting some sort of covenant lien on the property to basically strip the level of home
equity every time the home is sold, whether it's something they've attributed to the value of
the home or not.”

ALTA helped spearhead state and federal efforts in the early 2010s to outlaw the type of
covenants that are marketed to developers by Freehold. Though they were successful in
most states, getting laws passed before any covenants had been filed in many instances —
and the Federal Housing Administration confirmed they would not insure mortgages with
such covenants attached — an unknown number of covenants already existed in Texas.
Legislation from 2011 banned the type of private transfer liens Freehold popularized but
grandfathered in existing covenants.

Trustees were required to file a notice of fee obligation with the county the real property
was in before Jan. 31, 2012, and refile at regular intervals for the obligation to remain valid.
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‘This is a scam’

When Denton resident Barbara Pritchard and her husband signed up for property alerts
through the Denton County Clerk’s Office website, they did not think much of it. But in June,
they received an alert through the system that a notice of payment obligation was filed
against their home — as well as more than 100 of their neighbors’.

“We weren't quite sure what to think,” Pritchard said.
Documents filed by Covenant Clearinghouse with the Denton County Clerk’s Office in June

claimed entitlement to 1% of the sales price of all 54 homes in Phase 5 of the Sundown
Ranch neighborhood in south Denton and 52 in Phase 3 of Unicorn Lake for 99 years.
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STATE OF TEXAS
COUNTY OF DENTON

| hereby certify that this Instrument was FILED In the File Number sequence on the date/time
printed hereon, and was duly RECORDED in the Official Records of Denton County, Texas.

Juli Luke
County Clerk
Denton County, TX
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The Pritchards, who live in the Sundown Ranch neighborhood, reached out to their HOA
management company, but they had never heard of Covenant and did not know what the
fees were for. The couple had purchased their home in 2014 from homebuilder D.R. Horton
and found no covenant documents in with their title papers.

D.R. Horton told the Pritchards they had no record of the obligation, and that any prior liens
had been released in 2011, before the couple purchased the home.

Pritchard contacted her neighbor Christa Foster, and the two started trying to find out more
about Covenant.

Covenant, it turned out, is a servicer for Freehold Capital Partners. Documents filed with
Denton County claim Covenant is a trustee collecting payments as part of a Declaration of
Covenant filed by land developers Robert B. Shelton and JoAnn Shelton in August 2009.

Like most covenants Freehold is a party to, it enabled private transfer fee obligations
against homes in the neighborhoods outlined. The Sheltons would receive 50% of the
collected fee, Freehold Capital would receive 33%, OLT Properties would receive 10% and
DTF Holdings Co. would receive 5%. Covenant would receive $100 or 2%, whichever was
greater.
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But that covenant had been terminated by the Sheltons more than a decade ago, in January
201. Clause 25 of the agreements gives declarants the sole right to terminate the
covenants, without the beneficiaries’ participation.

“This is a scam,” JoAnn Shelton told Foster during a series of email exchanges in August that
are now part of the public record. “I talked to my attorney last night and he’s sending a
letter to these people demanding that this has got to stop and return the money that has
been taken. | don’t know how far this will go.”

Concern about the covenants began to spread in the neighborhood, with some residents
reaching out to state and local representatives to try to find out what to do next.

“The biggest struggle for us was not knowing who to go to,” Sundown Ranch resident Jordan
Ray said. “The whole thing was so damn confusing.”

Like Pritchard, neither Ray nor Foster found any information about a covenant in their title
documents. That's because in Texas, there is no requirement to disclose private transfer
fees in a standalone document since the restrictions are built into the neighborhood.
Homeowners agree to accept restrictions common to a subdivision under most standard
Texas real estate contracts, and unless homeowners regularly check for documents filed
against their property with the county, they may not be alerted of public notices of
obligation that trustees are required to file.

“Most homeowners don’t become aware of these liens until they're asked to pay up,”
Gottheim said. “It's a shock to them and becomes something that ruins their financial
plans.”

That was the case for Sundown Ranch residents Scot and Delta Morris, who paid around
$2,800 in private transfer fees when they refinanced their home in early July.

“We get within two weeks of being ready to close, and we're told, ‘There's a lien against your
property, and you have to pay the lien to be able to close,” Scot Morris said. “The only other
option would be to contest it and go through all those proceedings, and then if it's lifted, we
can close then.”

Like others in the neighborhood, they had no knowledge of the covenant when they bought

their home more than seven-and-a-half years ago. The price they paid in July was 1% of the
home’s original selling price.

“My wife and | just had to make the decision to go on and close, and hopefully there would
be an avenue for us to try and get our money back,” Scot Morris said.
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‘We've never received any money’

Covenant Clearinghouse also had filed a notice of obligation on homes in phases 1B, 2 and 4
in the Villages of Carmel neighborhood — and, like in Sundown Ranch, referenced a
covenant that had been terminated years prior. The filing claimed rights to an assessment
of 1% of the sales price of 225 homes in the Villages of Carmel neighborhood based on a
covenant filed in 2009 and later dissolved by the developer, Holigan Land Development
Ltd, in January 2013.

“When | went and looked it up, it was an LLC that had been dissolved involuntarily by the
state of Texas, and that was the point that | was like, 'Wait a minute — did they just file a lien
on every property in Villages of Carmel, on behalf of a company that no longer exists?"”
Foster said.

Records from the Texas Secretary of State’s Office show Holigan Land Development was
involuntarily dissolved in 2012, but calls to the number on file connected the Record-
Chronicle with Holigan Communities, a Dallas development firm with the same founder as
HLD, Harold Holigan.

Holigan Land Development is no longer a viable entity, Holigan Communities CFO Max
Hampton said. Hampton joined the company in September 2020, well after the dissolution
of HLD, but confirmed Holigan and Holigan Communities have received no payments or
communication from Covenant Clearinghouse or Freehold Capital Partners, and neither are
acting as trustees on Holigan's behalf.

“Part of what we used to do was stick-built homes, and a former company at some point
that the Holigans were involved in — Holigan Land Development — had actually engaged
these guys to do this lien work, but the company was dissolved, and then they [the
Holigans] never thought about it again,” Hampton said. “We've never received any funds
from them.”
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‘Those were filed fraudulently’

After finding the dissolved covenants and confirming that the Sheltons were not a party to
the claims, Foster decided to take her case to the courts.

“After spending the last four months researching it and learning what we can, talking to
people and talking to our title companies, it looked very much like at least those properties
[referenced in the dissolved covenants] were filed fraudulently,” Foster said.

Foster consulted an attorney and filed a motion with the Denton County District Court for
judicial review of the claim on Sept. 24. The following week, she received notice that the
court had ruled the covenant invalid, and as a result, the covenants on all of her neighbors’
homes — along with those in Unicorn Lake, which were part of the same filing — were also
invalidated.

Now, Foster said she’s using her original motion as a template to help residents in Villages of
Carmel also get the covenants removed, reaching out through a contact in the
neighborhood’s HOA.

“I went ahead and updated the motion and highlighted the things that would have to be
changed, put together the evidence pack and emailed it to a contact at Villages of Carmel
with detailed instructions on the step-by-step, so they can do the same thing hopefully
with the same result,” Foster said.

Covenant's response

But Covenant says it has not received any notice of a ruling against the company — and
that its claims for right to payment are valid.

In an email Friday to the Record-Chronicle, Joe Alderman, managing partner of Covenant
Clearinghouse and founder of Freehold Capital, said the terminations were invalid because
they were filed after the initial sale of the homes by the declarants.

“Here, the Declarant’s right to terminate is governed by the Covenant and the Declarant’s
agreement,” Alderman wrote. “In order to terminate a covenant the Declarant must comply
with the terms of the deed restriction, just as a homeowner must comply with HOA
restrictions. By way of example, the plain language of the Covenant provides that a
termination must be filed prior to a sale by the Declarant. [...] In consequence, in the event a
Declarant files a termination after the Declarant has sold the property, the purported
termination would be invalid under the express terms of the Covenant and as a matter of
law.

“An invalid notice of termination does not terminate a covenant any more than an invalid
deed conveys property.”

But the ruling in Foster's case suggests otherwise, invalidating Covenant’s claim based on
the documents Foster submitted to the court, which include the terminated covenant.

Alderman also highlighted what he said were positives of such agreements, with a portion of
the funds collected going to nonprofits in North Texas and across the U.S. But detractors
have pointed out the donations are a way to circumvent laws restricting collection of
private transfer fees to certain groups including nonprofits, with 5% of the collected fees
going to charity and Freehold and other beneficiaries collecting the rest.
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“This industry felt like they could create a nonprofit and get around it,” Trent Thomas, then-
chief of staff for state Rep. Drew Darby, R-San Angelo, told the San Antonio Express-News in
2010. Darby owns a title company and previously sponsored legislation to try to further
restrict private transfer fees, according to the Express-News.

The Record-Chronicle requested an interview with Freehold via its media line Monday, but a
representative was not made available by late Friday.

For Smith, the Denton land developer, the covenants represent empty promises. Smith said
he never received any money as part of the agreements, although Freehold marketing
materials said a timeline of 12 to 24 months was typical, and Alderman told him several
times that payment was just around the corner.
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"Most homeowners don't become aware of these liens until they're asked to pay up. It's a shock to them and becomes
something that ruins their financial plans.”

— Steve Gottheim, general counsel for American Land Title Association

"Working with Freehold Capital Partners represents the best a joint venture has to offer by combining your property with
Freehold's expertise in reconveyance fees, creating flexibility for sellers and buyers, all while generating either a long-term
income stream or the possibility of significant capital today. It is a true win-win scenario.”

— Brochure for Freehold Capital Partners

https://dentonrc.com/business/predatory-hidden-covenants-on-more-than-100-denton-homes-were-thrown-out-by-a-judge/article_88a556dd-bbff-50...  25/25
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The filer served this document via email generated by the efiling system

on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Karen Walters on behalf of Zachary Rhines

Bar No. 24116957

karen.walters@oag.texas.gov
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Filing Description: PLAINTIFF’'S ORIGINAL PETITION
Status as of 3/21/2023 3:29 PM CST

Associated Case Party: STATE OF TEXAS
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Zachary L.Rhines zachary.rhines@oag.texas.gov | 3/17/2023 4:40:58 PM
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